UNIT1 PHILOSOPHY OF LABOUR LAWS

Objectives

After reading this unit, you should be able to:

e  appreciate the role of labour laws
e  know the constitutional directives and limitation of labour laws
e  explain the concept of social justice in relation to labour laws

e  appreciate the issues of locus stands, public interest litigation and enforcement
of labour laws

e describe the place of industrial adjudication and role of tribunal’ under labour
legislation.
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1.1 INTRODUCTION

In order to appreciate various labour legislation it is necessary to know the
philosophy of Labour Laws.

Over the years labour laws have undergone a change with regard to the object and
scope. Early labour legislation were enacted to safeguard the interest of employers. It
was governed by the doctrine of laissez faire. Modern labour legislation on the other
hand aims at protecting workers against exploitation by employers. The advent of
doctrine of welfare state is based on the notion of progressive social philosophy
which has rendered the old doctrine of laissez faire obsolete. The theory of "hire and
fire" as well as the theory of "supply and demand" which found free scope under the
old doctrine of laissez faire no longer holds good.

1.2 APPROACH TO LABOUR LAW AND LABOUR
RELATIONS

Labour law seeks to regulate the relations between an employer or a class of
employers and their employees. The access of this law is the widest, in that it touches
the lives of far more people, indeed millions of men & women as compared to any
other branch of law and this is the aspect which makes it the most fascinating of all
branches of law and the study of this subject is of enormous dimension and of ever
changing facets.

There has been a remarkable change in the approach to Labour law and industrial
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relations since the World War IL Philadelphia Charter adopted in 1944 provided that
"Labour is not a commodity" and that "poverty anywhere is a danger to prosperity
everywhere". W. Friedmann and others who have tried to analyse the essential
characteristics of the legal development in this branch of law consider 'social-duty'-
on-the part of employer as the main bed rock on which this law is built. This is
exemplified by the very approach of law makers to the construction of a wage packet
of the working man in the post-second World War period, wage fixation and
legislation relating to condition of work. The Indian Constitution lays down broad
guidelines to be followed by State.

The Supreme Court in D.N. Banerji v. P.R. Mukherjee, AIR 1953 SC 58 stated that
the law as developed after the second World War, particularly in a welfare State has
reversed the theories of Sir Henry Maine and now society progresses form contract to
status and the post war world has seen considerable legislation laying down
conditions of service and also ensuring by laws payment of minimum wages.

1.3 BASIS OF LABOUR RELATIONS LAW

Otto Kahn-Freund in his book on Labour and the Law makes the following points.

(i) The system of collective bargaining rests on a balance of the collective forces of
management and organised labour. The contribution which the courts have made
to the orderly development of collective labour relations has been infinitesimal.
Collective bargaining is a process by which the terms of employment and
conditions of service are determined by agreement between management and the
union. In effect, "It is a business deal (which) determines the price of labour
services and terms and conditions of labour's employment."

(i) The Law governing labour relation is one of the central branches of the law on
which the very large majority of people earn their living. Nonetheless, law is a
secondary force in human relations and especially in labour relations.

(ii1) Law is a technique for the regulation of social power. This is true of labour law
as it is of other aspects of any legal system. Labour Law also seeks to lay down
minimum standard of employment. It lays down norms by which basic
conditions of labour are fulfilled such as maximum working hours, minimum
safety conditions, minimum provisions for holidays and leave protection for
women and children from arduous labour, prohibition of children below certain
age from employment and provision for minimum standards of separation
benefits and certain provision for old age.

1.4 CONSTITUTIONAL DIRECTIVES AND
LIMITATIONS TO LABOUR LAW

1.4.1 Constitutional Directives to Labour Laws

The people of India resolved, on November 26, 1949, to constitute India into
a SOVEREIGN DEMOCRATIC REPUBLIC and secure to all its citizens.

JUSTICE, social, economic and political;
LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and opportunity;
and to promote among them all
FRATERNITY assuring the dignity of the individual and the unity of the Nation;

They framed a Constitution which seeks to provide a frame work for the achievement
of these objectives. The Preamble has been amplified and elaborated in Part IV of the
Constitution, which deals with the Directive Principle of State Policy. The State has
been directed to promote the welfare of the people by securing and protecting as
effectively as il may, a social order in which justice, social economic and political,
shall inform all institutions of the national life. Further, the State has been directed to
strive to secure, inter alia, (i) an adequate means of livelihood, (ii) the proper
distribution of ownership and control of the, material resources of the community so
that it may best subserve the common need, (iii) the prevention of the concentration
of wealth and means of production,
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(iv) equal pay for equal work to men and women, (v) the health and strength of HOSOPTy O JAPOHT HANS

workers, right to work, to education and to public assistance in cases of undeserved @
want, just and humane conditions of work and for maternity relief, (viii) living wage

and decent standard of life to labourers (ix) higher level nutrition and standard of

living and improved public health. The Directive Principles spell out the socio-

economic objectives of the national policy to be realised by labour; legislation as well

as by other legislations. These are directives to the legislature, executive and the

judiciary, which are committed to make, interpret and enforce law.

1.4.2 Constitutional Limitations on Labour Laws

Although labour policy seeks to create high minimum standards of employment, the
choice of the legislature in seeking to achieve the objective are not unqualified.
Minimum standard legislation is subject to various limitations. To begin with, in
order to guarantee the fundamental rights, the Indian Constitution imposes certain
limitations on the legislations on the legislature and the executive. To the extent it is
inconsistent with or derogatory to a fundamental right, the legislation is void.
Fundamental rights are enforceable by the courts under Articles 32 and 226.

The fundamental rights are enumerated in Part-III of the Constitution. The whole
object of Part-III is to provide protection for the freedom and rights mentioned
therein against arbitrary action by the State. Of particular relevance is Article 14,
which provides that "the State shall not deny to any person equality before the law or
equal protection of the laws within the territory of India". In addition to this, Article
16 guarantees equality of opportunity in matters of public employment. Further,
Article 19 guarantees "the right to freedom of speech and expression, to assemble
peaceably and without arms, to form associations or unions, to practice any
profession, and to cant' on any occupation, trade or business." These constitutional
guarantees are of great practical significance in the area of labour law, including
minimum standard legislation. Equal ;protection constitutes a limitation on the
legislative power to select or decide Which business or industry must achieve
minimum standards. The right to carry on trade profession or business limits the
burden which the legislation may place on business in the interest of workers. The
freedom of speech, assembly, association and unionisation protect workers in their
efforts to achieve their objectives through self in organising, picketing or striking.

Article 21 provide protection of life and personal liberty. It provides that no person
shall be deprived of his life or personal liberty except according to procedure
established by law. Article 23 prohibits traffic in human beings and forced labour. It
says (i) Traffic in human beings and begar and other similar forms of forced labour
are prohibited and any contravention of this provision shall be an offence punishable
in accordance with law. Life, in Article 21, has been interpreted by the Supreme
Court as including livelihood and the Court has held in several cases that any
employment below minimum wage levels is impermissible as it accounts to slavery
as understood in Article 23. Holding a person in bondage is a Constitutional crime.
Article 24 places a ban on employment below the age of 14 in any factory or mine or
engaged in any other hazardous employment.

1.5 SOCIAL JUSTICE AND LABOUR LAWS

In the realm of labour laws there has been in reality continuous legislative activity by
the Supreme Court ever since the Constitution was promulgated. The Supreme Court
has performed a pioneering role in evolving first principles of industrial law which
are so sound that they are largely still followed today despite the dynamic nature of
industrial law.

The fundamental principle which was laid down by the Supreme Court in this respedt
was the principle of social Justice . In fact, other principles of labour law only flow
from this basic principle, and hence we may consider it at some length.

Social Justice connotes the balance of adjustments of the various interests concerned

in the social and economic structure of society. It aims at promoting harmony in

Industrial relations upon an ethical and economic basis, and its ultimate objective of

peace in Industry. Thus, social justice is an objective of peace in industry. Thus,

social justice is an application in the field of labour laws of the basic principle of 7
sociological jurisprudence of harmonising conflicting interests.
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Social Justice recognised that workers are in a weak bargaining position vis-a-vis the

@ employer, and it seeks to remedy this situation. In J.K. Cotton Spinning &Weaving
Mills v. Labour Appellate Tribunal, AIR 1964 SC 737 the Supreme Court observed.

"The development of industrial law during the last decade and several decisions of
this court in dealing with industrial matters have emphasised the relevance, validity
and significance of the doctrine of social, justice. The concept of social justice is not
narrow or one-sided or pedantic. Its sweep is comprehensive. It is founded on the
basic ideal of socio-economic equality and its aim is to assist the removal of socio-
economic disparities. Nevertheless in dealing with industrial matters it does not adopt
a doctrinaire approach and refuses to yield blindly to abstract notions, but adopts a
realistic and pragmatic approach. It therefore endeavours to resolve the competing
claims of employees by finding a solution which is just and fair to both parties with
the object of establishing harmony between labour and capital, and good relationship.
The ultimate object of industrial adjudication is to help the growth and progress of
the national economy, and it is with that ultimate object in view that industrial
disputes are settled by industrial adjudication.

Social justice is not based on contract. .In fact it is an abridgement of the freedom of
contract. The days of hire and fire are gone and the Industrial Court have power to
intervence if it is demonstrated that the contract of empolyment needs to be revised in
the interests of social Justice. In fact the Industrial Courts enjoy immense wide
powers which no civil court possesses, namely, to create new contracts, modify
existing contracts,-and confer new rights and privileges."

However the principle of social justice does not permit the Industrial Courts to act as
despots and do anything they please. The Industrial Court must follow Industrial law
and decide the dispute on settled principles. The Supreme Court has struck a note of
caution that the need of the hour is more production, consequently the Tribunal
should not be unduly generous in the matter of granting leave. Similarly, an Industrial
Court cannot grant housing accommodation to the workers for this would impose too
heavy a burden on the employer. In Patna Electric Supply v. Workers Union, AIR
1959 SC 1036 the Supreme Court observed:

Social Security for the weaker sections is of utmost importance. But then we cannot
forget the limitations under which we are living . While we should not forget our
social goals, our purpose may be defeated if we do not approach our problems in a
pragmatic way.

Thus, social justice requires the Industrial Courts to strike a balance between the
conflicting claims of employer and worker. While the employer has a fundamental
right to run his business, his right has to be adjusted with the employees right to
social justice. The former pertains to the realm of fundamental rights in our
Constitution, the latter to the realm of the Directive Principles. The Ultimate aim is to
have peace in industry so that production may increase and the national economy
may grow.

1.6 PUBLIC INTEREST LITIGATION FOR
ENFORCEMENT OF LABOUR LAW

The Supreme Court in S.P.Gupta v. Union of India, popularly known as the
Transfer of Judges case AIR 1982 SC 149 formulated the principle of public interest
litigation in the following words:

Where a legal wrong or a legal injury is caused to a person or to a
determinate class of persons by reason of violation of any constitutional or
legal right or any burden is imposed in contravention of any constitutional or
legal provision or without authority of law or any such legal wrong or legal
injury or illegal burden is threatened and such person or determinate class of
persons is by reason of poverty, helplessness or disability or economically
disadvantaged position, unable to approach the Court for relief, any member
of the public can maintain an application for an appropriate direction or writ
or order.
In People's Union for Democratic Rights v Union of India (1982) 2 L.L.J 454 popularly
known as Asiad case the Court found the view, which held that public interest litigation
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annecessarily clog the dockets of the Court and add to the already staggering arrears of HOSOPTy O JAPOHT HANS

cases pending for years and should be discouraged, to be totally perverse, smacking of @
an elitist and status quo approach. On the contrary, the Court found that the doors of the
courts were open for vindicating the right of the wealthy and the affluent and held that
those who have decried public interest litigation did not seem to realise that courts were
not meant only for the rich and the well-to-do, for the landlord and the gentry, for the
business magnate and the industrial tycoon, but they existed also for the poor and the
downtrodden. The Court accordingly treated the letter written to a judge to be a writ
petition.
Maintainability of the Writ Petition under Article 32. In Asiad case the Supreme
Court examined whether there was any violation of fundamental right in this petition
and observed:
The complaint of violation of Art.24 based on the averment that children below
the age of 14 years are employed in the construction work of the Asiad projects,
is clearly a complaint of violation of a fundamental right. So also when the
provisions allege non-observance of the provisions of the Equal Remuneration
Act, 1976 it is in effect and substance a complaint of breach of the principle of
equality before the law enshrined in Art 14. Then there is the complaint of non-
observance of the provision of the Contract Labour (Regulations &Abolition)
Act 1970 and the Inter-State Migrant Workmen (Regulation of Employment and
Conditions of Service) Act, 1979 and this is also in our opinion a complaint
relating to violation of Art.21.
further it was added:
Now the rights and benefit on the workmen employed by a contractor under the
provisions of the Contract Labour (Regulation and Abolition) Act, 1970 and the
Inter-State Migrant Workmen (Regulation of Employment and Conditions of
Service) Act, 1979 are clearly intended to ensure basic human dignity to the
workmen and if the workmen are deprived of any of these rights and benefits to
which they are entitled under the provisions of these two pieces of social welfare
legislation, that would clearly be a violation of Article 21 by the Union of India,
the Delhi Administration and the Delhi Development Authority which, as
principal employers, are made statuorily responsible for securing such rights and
benefits to the workmen. That leaves for consideration the complaint in regard to
non payment of minimum wages to the workmen under the Minimum Wages
Act, 1948. We are of the view that this complaint is also one relating to breach of
a fundamental right and for reasons which we shall presently state, it is the
fundamental right enshrined in Article 23 which is violated’ by non-payment of
minimum wage to the workmen.

1.7 INDUSTRIAL ADJIUDICATION

In settling the disputes between the employers and the workmen, the function of the
tribunal is not confined to administration of justice in accordance with law. It can
confer rights and privileges on either party which it considers reasonable and proper,
though they may not be within the terms of any existing agreement. It has not merely to
interpret or give effect to the contractual rights and obligations of the parties. It can
create new rights and obligations between them which it considers essential for keeping
industrial peace. An industrial dispute as has been said on many occasions is nothing
but a trial of strength between the employers on the one hand and the workmen's
organisation on the other and the industrial tribunal has got to arrive at some equitable
arrangement for averting strikes and lockouts Which impede production of goods and
the industrial development of the country. The tribunal is not bound by the rigid rules
of law. The process it employs is rather an extended form of the process of collective
bargaining and is more akin to administrative than to judicial function.

1.8 THE CONCEPT AND PHILOSOPHY OF LABOUR
WELFARF

The philosophy and concept of labour welfare came in for a generous mention in a

resolution passed by the Indian National Congress on Fundamental Rights and

Economic Programme in its Karachi session in 1931. The resolution demanded that

the organisation of economic life in the country must conform to the principles of 9
justice and it must secure
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a decent standard of living. It also emphasised that the State should safeguard the
interest of industrial workers and should secure for them, by suitable legislation, a
living wage, healthy conditions of work, limited hours of labour, suitable machinery
for the settlement of disputes between employers and workmen and protection
against the economic consequences of old age, sickness and unemployment.

1.9 EFFECT OF SOCIO-ECONOMIC CONDITIONS OF
LABOUR LAW

Apart from the limitation placed by constitutional guarantees and by doctrines of
delegation of legislative power and distribution of power, the economic and social
conditions prevailing in our country-have a powerful bearing on the achievement of
the objectives in the Preamble and Directive Principles of State Policy. In
determining labour policy, one takes into account the cost of labour, effect on
unemployment, effect on productivity, prices in raising labour costs and gains. Let us
now turn to examine how tribunals and courts have taken into account economic and
social conditions in minimum standard laws.

The approach of judicial and quasi-judicial decision-makers to the wage structure is
influenced by socio-economic factors. The principle has been acknowledged by the
Supreme Court in Standard Vacuum Refining Co.v. Its Workmen A.L.R. 1961
S.C. 895 where in Gajendragadkar J. observed:

It well known that the problems of wage structure with which industrial
adjudication is concerned in a modern democratic State involves in the
ultimate analysis to some extent ethical and social considerations. The advent
of the doctrine of a welfare State is based on notions of progressive social
philosophy which have rendered the old doctrine of laissez faire obsolete. In
the nineteenth century the relations between employers and employees were
usually governed by the economic principle of supply and demand and the
employers thought that they were entitled to hire labour on their terms and to
dismiss the same at their choice subject to the specific terms of contract
between them, if any. The theory of "hire and fire" as well as the theory of
"supply and demand" which were allowed free scope under the doctrine of
laissez faire no longer hold the field. In constructing a wage structure in a
given case industrial adjudication does take into account to some extent
considerations of right and wrong, propriety and impropriety, fairness and
unfairness. As the social conscience of the general community becomes more
live and active, as the welfare policy of the State takes a more dynamic form,
as the national economy progresses from stage to stage, and as under the
growing strength of the trade union movement collective bargaining enters the
field, wage structure ceases to be a purely arithmetical problem.
Considerations of the financial position of the employer and the state of
national economy have their say, and the requirements of a workman living in
a civilised and progressive society also come to be recognised. It is in that
sense, and no doubt to a limited extent, that the social philosophy of the age
supplies the background for the decision of industrial disputes as to wage
structure. As Nirs Barbara Wootton has pointed out, the social and ethical
basis cannot be ignored in the present age. (See Barbara Wootton. The Social
Foundations of Wage Policy (1955) quoted in (1961) 1.LL.L.J.227)

His Lordship continued

It is because of this socio-economic aspect of the wage structure that industrial
adjudication postulates that no employer can engage industrial labour unless he
pays it what may be regarded as the minimum basic wage. If he cannot pay
such a wage he has no right to engage labour. and no justification for carrying
on his industry. In other words, the employment of sweated labour which
would be easily available to the employer in all undeveloped and even under-
developed countries is ruled out on the ground that the principle of supply and
demand has lost its validity in the matter of employment of human labour, and
that it is the duty of the society and the welfare state to assure to every
workman engaged in industrial operations the payment of what in the context
of the times appears to be the basic minimum wage. This position is now
universally recognised.



The above view has been reiterated in Hindustan Times Ltd. v. Their workmen AIR
1963 SC 1332 wherein Das Gupta, J. observed:

The fixation of wage-structure is among the most difficult tasks that industries
have to tackle. On the one hand not only the demands of social justice but also
the claims of national economy require that attempts should be made to secure
to workmen, a fair share of the national income which they help to produce.
On the other hand, care has to be taken that the attempt at a fair distribution
does not tend to dry up the source of the national income itself. On the one
hand, better living conditions for workmen that can only be possible by giving
them a "living wage" will tend to increase the nation's wealth and income. On
the other hand, unreasonable inroads on the profits of the capitalists might
have a tendency to drive capital away from fruitful employment and even to
affect prejudicially capital formation itself. The rise in prices that often result
from the rise of the workmen's wages may in its turn affect other members of
the community and may even affect prejudicially the living conditions-of the
workmen themselves. The effect of such a rise in price on the country's
international trade cannot also be always ignored. Thus numerous complex
factors, some of which are economic and some spring from social philosophy
give rise to conflicting considerations that have to be borne in mind. Nor does
the process of valuation of the numerous factors remain static. While
international movements in the cause of labour have for many years influenced
thinking and sometimes even judicial thinking in such matters, in this country,
the emergence of an independent democratic India has influenced the matter
even more profoundly.

The fixation of hours of work is also dependent on social and economic factors
prevailing in the country. Long hours of work affect the health of the workers and the
damage may be beyond recovery. Fatigue results in accidents,,injuries, sickness, and
absenteeism. The worker compelled by necessity, may continue working for long
hours, but it reduces his working life, which is a loss to the community. (See S.C.
Pant, Indian Labour Problems, Chaitanaya Publishing House, Allahabad, P.351
(1965). Discussing the problem the Supreme Court in Associated Cement Staff
Union v. Associated Cement Co. (1964) 1.L.L.J1 12,14 (S,C.). Observed:

Hours of work have to be fixed in consideration of various factors, including
the question of fatigue on the health of workmen, the effect on their efficiency,
the physical discomfort that may result from long and continuous strain, the
need for leisure in the workmen's lives, the hours of work prevailing for
similar activities in the same region and also in similar concern and other
relevant factors. But once a conclusion about the normal working hours is
reached after considering the optimum working hours on a consideration of all
the relevant factors, industrial adjudication cannot hesitate to give effect to its
conclusion merely because the workmen would have been entitled to more
wages at overtime rates if the hours of work had been fixed at less. While it is
true that in fixing the proper wage-scale the question of workload and so the
matter of working hours cannot be left wholly out of consideration, many other
factors including the need of the workmen, the financial resources of the
employer, the rates of wages prevailing in other industries in the region, have
all to be considered in deciding the wage scale. It would be against the
interests of workmen, the employer and the country as a whole to bring into
force wage rate moving on a sliding scale according to the hours of work. The
proper solution of the difficulty lies in fining wage-scale after consideration of
all relevant factors including the working hours and again to fix working hours
on a consideration of all relevant factors but without an eye to effect on the
overtime payment of workmen.

1.10 SUMMARY

The Labour Laws have received new dimensions with the advent of the doctrine of
welfare state. Indian Judiciary has not only filled the gap left by labour legislation but
evolved new philosophy, n6nns and principles for regulating labour management
relations.

Philosophy of Labour Laws
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1.12 SELF-ASSESSMENT TEST

1. Explain the role and relevance of Labour Laws.

2. What is the basis of Labour Relations Law?

3. What are the constitutional limitations on Labour Law?

4.  State the Directive Principles of State Policy relating to Labour Laws?

5. Explain the concept of social justice.

6.  What do you understand by Public Interest Litigation? Is it maintainable as a

writ petition?

7. Explain the concept of labour welfare.
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